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April Term, 1793,

Frefent, PaTTERsON and PeTERS, Fuffices.

VanuorNe’s Leflee verfus DORRANCE.

HIS was a caufe of great expeétation, involving feverak
& important queftions of conftitutional law, in relation to

* the territorial controverfy betiween the States of Pennfjlvania

and Connecficut.  Afrer g trial, which continued for 13 days,
the prefiding Judge delivered the following charge to the Jury,
comprifing a full review of all the important fa&s and princi-
ples, that had occurred during the difcuffion.

PattERson, ‘fuflice. Having arrived at the laft ftage of this
long and interefting caufe, it now becomes the duty of the
Court to fum up the evidence, and to declare the law arifing
upon it. A mafs of teftimony has been brought forward in the
courfe of the trial, the far greater part of which is altogether
immaterial, and can be of no ufe in forming a decifion. The
ghcat points, on which the caufe turns, are of a legal nature;
they are queftions of lnw 3 and, therefore, for the fake of the
parties, as well as for my own fake, they ought to be putina
train for ultimate adjudication by'the Supreme Court. In the
adminiftration of juftice it is a confolatory idea, that no opinion
of a fingle judge can'be final and decifive; but that the fame
may be removed before the higheft tribunal for revifion, where,
if erroneous, it will be rectified. For the fake of clearnefs, I
ihall confider, :

. tt. The title of the plaintiff.
2d. The title of the defendan..

Y. The Title of the Plaintiff.

In deducing thetitle, the plaintiff exhibited:

1. The charter or grant from Ch. 2. to William Penn. 'The .
Iands in queftion lie within the limits of this charter.

2. *A Deed from the Six Nations to T botas and Richard Pens.
To this deed 2 map is annexed and made part ot it, by which
the land conveyed is accurately delineated, or laid down: ‘This
mode of procedure is eminently juft and laudable ; it furnithes
a precedent, which, as far as poffible, ought to be obferved in

every

* Nov. 52b 1768,
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every transfer of land made by the Zudians, as it obvioiifly tends 1704
to quiet the fpirit of jealoufy, to remove fufpicion: and preverit
mmpolition and fraud. :

3. *A warrant to furvey for the proprietors; certain tialts of
land containing twenty thofand acres. . 3

4. {Survey of the above lands. The land in controverfy Hes
within theIndian deed to the Penis,and is covered by this furvey:

5. tLeafe from Thomas & Richard Penn to TheinasVan Horne,
for the term of leven years, of lot No. 38, containing one hun-
dred acres. i :

6. Inftructions to lay ontand fell the land.

7. §Allotment to Thomas Van Horne of lot No. 20, contains
ing 190 acres and go perches. )

8. |[Warrant from Richard Penn, lieutenant governor, to make
a feparate return of lot No. 20, to Thomas Van Horne. A fe-,
parate return was made accordingly, and marked on thie genes
xal furvey of March 1771.

o. **Patent from Thontas and FohnPenn to Thomas Van Horrié
for lot No. 20. The confideration money was paid agteeably
1o contrack.

10. #Deed from Thomas Van Horne to Cornelius ¥asi Hornts
leffor of the plaintiffy for lot No.20. |

It is in evidence, that this lot was built upon, fenced, tilled;
and improved by #an Horne. It is allb in evidence, that Foks
Dorance, the defendant; is in pofleffion of, arid refides upon; the
faid lot.

Such is the title upor which the plaintifi‘refts his caiife. It~
is clearly deduced and legally correét ; and, therefote; urilefs
fufficient dppears on the part of the defendant, will entide the
phintiffto your verdi€t. To tepel the plaintiff’s right, and ta
cftablifh his own, the deferdant fets up a title.

ift. Under Comneliicat:

2d. Under the Indians:

3d: Under Peusifylvanid.,

1: Under Conneliscid:

*The title undei Conned¥icut is of no avalt ¢ Becaufe the land
in controverfy is ex-territorial; it does not lie within the charter -
bounds of Connefficuty but within the charter-bounds of Pernsn-
Jplvania. 'The charter of Comnellicut does mot cover or fpread
over the lands in queftion: Of courfe no title can be dertved
from Connefticut: ~Here then the defendant fails:

1L Under- the Indians.

The Indian deed, under which the defendant ¢laimg, bears

date the r1th of July 1754: It has been obferved, that this
Q.gq deed

# 29tk Qetobi 1968,  F 8th & gth Dec, 1768, § i March. 1760z
¢ Feb. & March 1771, || 15th Fani 17720 ** iyth Fani 1723
Hr 25th X0ov. 27744
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1795. deed is radically defe@ive and faultys that fraud is apparent oft
YN the face of it; and,particularly, that the fpecification or deferip-
tion of the land is written on a razure.  Of this, ~gentlemen,
you will judge, as the deed will be given to you for infpetion.
Permit me to obferve, that there are feveral ways, by which 2
deed may be voided or rendeéred of no effe®. One of thefe is
by razure, addition, interlining, or other alteration, in any ma-
terial part, if done after its execution. It is the province of the
jury to determine, whether any fuch alteration was made after
the delivery of the deed. ‘

Befides, this deed appears to have been executed at different
times; and not in that open, public, national manhner, in which
the Indiuns fell and transfer their lands.

But if the deed was fairly obtained 3 if it has legal exiftence,
then what is its legal operation ? '

By the chatter to William Peun, the right of pre-emption at
tach- d, and was vefted in him, to all the lands comprehended
within 1ts limits. The Penn family had, exclufively, the right
of purchafing the lands of the Jndians; and, indeed, the Indians -
entered into a ftipulation of that kind.

Again, this deed is invalid by the laws of Pennfylvania. The
Legiflature of Pennfylvania, by an a& pafled the 7th Feb. 1705,
deciare; ¢ That if any perfon prefame to buy any land of the
natives, within the limits of this province and territories, with-
out leave from the proprietary thereof, every fuch bargain or pur-
chafe fhall bs void and of no effe@.” (1 Penn.Laws. Dall. Ed, 5

By an a& pafled the 14th Feb. 1729—30, it is further decla«
red; ¢ That every gift, grant, bargain, fale, written or verbal
contralt or agreement, and every pretended conveyance, leafe,
demife, and every other affurance made, or that fhall hereafter
be made, with any of the Indian natives, for any lands, &c.
within the lmits of this province, without the order or dire@iorn
of the proprietary or his commiffioners, fhall be nully void, and
of noette.” (1 Penn. Laws. Dall. £d,248.)

The land in conitroverf{ys being within"the limits of Pennfylva-
nia, the ConnesFicut fettlers were, in legal eftimation, trefpaffers.
and intruders. They purchafed the land without leave, and
entered upon it without right.

They purchafed and entered upon the land without the con-
fent of the Legiflature of Conneicut. True it is, that the Le
gillature of Connecticut gave a fubfequent approbation, but this
was pofierior to the deed executed by the Six Nations -0 Pennyat
fort Stanwix, and the principle of relation does not retrofpet fo-
as to affe&t third perfons. '

. The confequence is, that the ConnedFicut fettlers .derive no:
tidde under the Jndian deed.:
. 4 I
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YL The title which the defendant fets up under Pennfylvania.  1798.

"This is the keyftone of the defendant’s title,as one of his coun- v~
fel very properly exprefled it. It required no great fagacity to
perceive, that the defendant’s hope of fuctefs was founded on
a law of Pennfjlvania, commonly called <the quicting and con-
firming a&.”" This a&, and the two fublequent ones of a fuf-
pending and a repealing nature, open an extenfive and impor-
tant field for difcuffion. In general verdiéts, it frequently be-
comes neceffary for jurics to decide upon the law as well as the
fa&s. 'To form a corre& judgment, legal principles muf} be .
taken up and applied, and when this is done in a proper manner, . -
it gives fability to judicial decifions, and fecurity to civil rights:
Hence uniformity and certainty ; hence the decifions of to-
morrow will be like the decifions of to-day; they will run in
the fame line, becaufe they are founded on the fame principles.
To aid you, Gentlemen, in forming a verdi&t, I fhall con-
fider:

I. The conftitutionality of the confirming a&; or, in other
words, whether the Legiflature had authority to make that a&?

Legiflation is the exercife of fovereign authority. High and
important powers are neceffarily vefted in the Legiflative body;
whofe aéls, under fome forms of government, are irrefiftible -
and {ubje& to no controul. In England, from whence moft of
our legal principles and legiflative potions are derived, the au-
thority of the Parliament is tranfcendant and has no bounds.

<« The power and jurifdition of Parliament, fays Sir Edward
Coke, is fo tranfcendant and abfolute, that it cannot be confined,
cither for caufes or perfons, within any bounds. And of this
high court, he adds, it may be truly faid, §: antiquitatem [pectes,
oft wetuftiffima; i dignitatem, ¢/t bonoratiffimass f)/i Jurifdictionem; eff
capacifima. It has fovereign and uncontroula le authority in the
making, confirming,enlarging, reftraining, abrogating, repealing,
reviving, and expounding of laws, concerning matters of all pof-
fible denominations, ecclefiaftical ‘or temporal, civil, military,.
maritime, or criminal : This being the place where that abfo-
lute defpotic power, which muft in all governments refide fome-
where, is entrufted by the conftitution of thefe kingdoms. * All
mifchiefs and grievances, operations and remedics, that tran-
fcend the ordinary courfe of the laws, are within the reach of
this extraordinary tribunal. It can regulate or new model the
fucceffion to the crown; as was done in the reign of Henry VIIL
and William TIL. It can alter the eftablithed religion of the
land ; as was done in a variety of inftances, in the reigns of
king Henry VIIL. and his three children. It can change and
create afrcth even the conftitution of the kingdom and of Parlia-
ments themfelves; as was done by the a& of union, and the
feveral Rtatutes for triennial and feptennial ele@tionss It can, in

Qg . thoxt
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¥795. Thort, da every thing that is not naturally impoffible ; and therse

=¥~ fore fome have not fcrupled to call its power, by a figure rather-
1oo bold, the omnipotence of Parliament. True it is, that what
‘the Parliament doth, noauthority upon earth can undo,” (1Bl
Com. 160. ) )

From this paflage it is evident, that, in England, the authority
of the Parliament runs without limits, and rifes above controul.
dt is difficult to fay what the conftitution of England is; becaufe,
not being reduced to written certainty and precifion, it lies en-
firely at the mercy of the Parliament: It bends to every go-
vernmental exigency ; it varies and is blown about by eve
breeze of legiflative humour or political caprice. . Some of the
judges in England have had the boldnefs to affert, that an a&
of Parliament, made agajnft natural equity, is void; but this
opinion coentrayenes the general pofition, that the validity of an
act of Parliament cannot be drawn into queftion by the judicial
department: It cannot be difputed, and muft be obeyed. The
power of Parliament is abfolute and tranfcendant; it is omni-
potent in the fcale of political exifténce. . Befides, in England
there is no written conftitution, no fundamental lIaw, nothin
vifible, nothing real, nothing certain, byywhich. a ftatute can
be telted. In Americathe cafe is widely different : Every State
in the Union has its conftitution reduced to written exa&itude
and precifion. .

‘What is a Conftitution 2 It is the form of government, deli-
neated by the mighty hand of the‘people, in which certain firft
principles of fundamental laws are eftablifhed. The Conflitu-
tion is certain and fixed ; it contains the permanent will of the
Ppeople, and is the fupreme law of the land 5 it is paramount to
the power of the Legiflature, and can be revoked or altered on-
ly by the authority that made it. The life-giving principle and
the death-doing ftroke muft proceed from the fame hand.
*What are Legiflatures ? Creatures of the Conftitution ; the
owe their exiftence to the Conftirntion 2 they derive their pow-
.ers from the Conftitution ; It is their commiffion; and, there-
fore, all their a&s muft be conformable to ity or elfe they will be
void. The Canftitution is the work or will of the People them-
1¢lves, in their original, fovereign, and unlimited capacity. Law
3s the work or will of the Legiflature in their derivative and fu-
bordinate’ capacity. ‘The one is the work of the Creator, and
the other of the Creature. ‘The Conftitution fixes limits to the
exercife of legiflative aythority; and prefcribes the orbit within
which it muft move. In fhort, géntlemen, the Conftitution is
the fun of the political. fyltem, around which all Legiflative,
Execntive and Judicial bodics muft revolve, "Whatever may be
the eafe in other countries, yet in this there can be no doubt,

‘that every a& of the Lesiflature, repugnant to the Conftitution,
zs ablohutely void.-
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In the fecond article of the Declaration of Rights, which was 1795.
made part of the late Conftitution of Pennfjlvania, itis declared: Y™~
s¢ That all men have a natural and unalienable zight to worfhip
Almighty God, according to the dictates of their own coniciences
and underftanding ; and that no man ought or of right can be
compelled, to attend any religious worfhip, or ereét or fupport
any place of worfhip, or maintain any miniftry, contrary to, or
againft, his own free will and confent; nor can any man, who
acknowledges the being of a God, be juftly deprived or abridged .
of any civil right as a citizen, on account of his religious fenti-
ments, or peculiar mode of religious worthip 3 and that no au-
thority can, or ought to be, vefted in, or affumed, by any power
whatever, that fhall, in any cafe, interfere with, or in any manner
cantroul, the right of confcience in the free exercife of religious
worthip,” ( Dec. of Rights, Art. 2. g

In the thirty-fecond fection of the fame Contftitution, it is or-
dained; ¢ thatall ele€ions, whether by the people or in general
aflsmbly, fhall be by ballot, free and voluntary.” (Conft. Penn.

eét. 32.
£ Coulc{ the Legiflature have annulled thefe articles, refpe&ting
religion, the rights of confcience, and eleCtions by ballot? Sure-
ly no. As to thefe points there was no devolution of power;
the authority was purpofely withheld, and referved by the peo-
ple to themlelves. If the Legiflature had paffed an a& decla-
ting, that, in future, there fhould be no trial by Jury, would
It have been obligatory ? No: It weuld have been void for want
of jurifdiction, or conftitutional extent of power. The right of
trial by Jury is a fundamental law, made facred by the Confti-
tution, and cannot b . legiflated away. The Conftitution of a
State is ftable and permament, not to be worked upon by the
temper of the times, nor to tife and fall witn the tide of events:
notwithftanding the competition of oppofiny interefts, and the
violence of contending parties, it remains firm and immoveable,
as 2 mountain amidft the ftrife of fiorms, or a rock in the ocean
amidft the raging of the waves. I take it to be a clear pofition;
that if a legiflative aét oppugns a conftitutional principle, the
former muft give way, and be rejeted on the fcore of repug-
nance. Ihold it to be 2 pofition equally clear and found, that,
in fuch cafe, it will be the duty of the Courtto adhere to the
Conftitution, and to deelare the a& null and void. The Confti.
tution is the bafis of legiflative authority ; it lies at the founda-
tion of all law, andis a rule and commiflion by which both, Le-
giflators and Judges are to proceed. It is an important princi-
ple, which, in the difcuffion of queftions of the prefent kindy
ought never to be loft fight of;:that the Judiciary in thiscoun~
try is not a fubordinate, but co-ordinate, branch of the govern=
ment. .

* Having
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1795. - Having made thefe preliminary obfervations, we fhall proceed
o to contemplate the quieting and confirming a&, and to bring its
validity to the teft of the Conftitution. :
.In the courfe of argument, the counfel on both fides . relied
upon certain parts of the late Bill of Rights and Conftirution of
Pennfylvania, which I'thall now read, and then refer to them
occafionally in the fequel of the charge.

(The Judge then read the ift. 8th. and r1th articles of the
Declaration of Rights; and the gth. and 46th fe&ions of the
Contftitution of Pennfylvania. See 1 Vol. Dall. Edit. Penn. Laws
P+ 55 6. 6o. in the Appendix.) '

From thefe paffages it is evident ; that the right of acquiring
and poflefling property, and having it protected, .is one of the
natural, inherent, and unalicnable rights of man. Men have
a fenfe of property: Property is neceflary to their -fubfiftence,
and correfpondent to their natural wants and defires 3 its fecue
rity was one-of the objeéts, that induced them to unite in foci-
ety. No man would become a member of a community, in
which he could not enjoy the fruits of his honeft labour and in-
duftry. - The prefervation of property then is a primary object of -
the focial compacél, and, by the late Conftitution of Pennfjlvania,
was made a fundamental law. "Every perfon ought to contri-
bute his proportion for public purpofes and public exigencies 3
but no one can be called upon to furrender or facrifice his
whole property, real and perfonal, for the good of the commu-
nity, without receiving a recompence in value. This would be
laying a burden upon an individual, which ought to be fuftained
‘by the fociety at large. "The Englib hiftory does not furnith an
inftance of the kind; the Parliament, with all their boafted om-
nipetence, never committed fuch an outrage on private property;
and-if they had, it would have ferved only to difplay the danger-
-ous nature of unlimited authority ; it would have been an exer-
cife of power and not of right. Such an a& would be a mon-
fter in legiflation, ard thock all mankind. The legiflature, there-
fore, had no authority to make an a& divefting one citizen of
his freehold, and vefting it in another, without a juft compen-
fation. Itisinconfiftent with the principles of reafon, juftice,
and moral re€titude; it is incompatible with the comfort, peace,
and happinefs of mankind 5 it is contrary to the principles of fo-
cial alliance in every free government; and laflly, it is contra-
ry both to the letter and fpirit of the Conftitution. In fhort, it
is what every one would think unreafonable and unjuft in his
own cafe. 'The next fep in the line of progreflion is, whether
the Legiflature had authority to make-an a&t, divefting one citi~
zen of his freehold and vefting it in another, even with compen~
tation. 'That the Legiflature, on certain emergencies, had au-
thority to exercife this high power, has been urged from the

p nature
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nature of the focial compadty and from the words of the Confti- 1795.
tution, which fays, that the Houfe of Reprefentatives thall have LmJ
all other powers neceffary for the Legiflature of a free ftate or
commonwealth ; but they fhall have no power to add to, alter,
abo.ifh, or infringe any part of this Conftitution. The courfe
of reafoning, on the part of the defendant, may. be comprized in
a few woiuds. The defpotic power, as it is aptly called by fome
writers, of taking private property, when ftate neceffity requires,
exifts in every government ; the exiftence of fuch power is ne-
ceffary 5 government could not {ubfift without it; and if this
be the cafe, it cannot be lodged any where with fo much fafe-
ty as with the Legiflature. The prefumption is, that they wilt
not call it into exercife except in urgent cafes, or cafes of the
firft neceffity. There is force in this reafoning. It is, howe-
ver, difficult to form a cafe, in which the necefhity of a flate can
be of fuch a nature, as to authorife or excufe the feizing of land-
ed property belonging to one citizen, and giving it to another
citizen. It is immaterial to the flate, in which of its citizens .
the land is vefted 3 but it is of primary importance, that, when
vefted, it thould be fecured, and the proprietor protetted in the
enjoyment of it. The conttitution encircles, and renders it an
holy thing. We muft, gentlemen, bear conftantly in mind, that
the prefent is a cafe of landed property ; vefted by law in one
fet of citizens, attempted to be divefted, for the purpofe of
vefting the fame property in another fet of citizens. It cannot
be affimilated to the cafe of perfonal property taken or ufed in
time of war or famine, or other extreme neceflity 3 it cannotbe
affimilated to the temporary poffeflion of land itfelf; on a prefling
public emergency, or the fpur of the occafion. In the latter cafe
there is no change of propeérty, no diveftment of right; the title
remains, and the propriezor, though out of pofieffion for a while,
is ftill proprietor and lord of the foil. The pofieffion grew out
of the occafion and ceafes with it: Then the right of neceflity
is fatisfied and at an end ; it does not affect the-title, is tempo-
Tary 1 jts nature, and cannot exift ferever. The conftitution ex-
prefsly declares, that the right of acquiring, poflefling, and pro-
tecting property is natural, inhetent, and unalienable. Itis a
right not ex gratia from the legiflature, but ev debito from the
conftitution. It is facred; for, it is further declaved, that the Je-
giflature fhall have no power to add to, alter, abolifh, er ‘infringe
any part of, the conftitution. The conftitution is the origin and
meafure of legiflative authority. It fays to legiflators, thus far
ye thall go and no further. Not a particle of it fhould be fha-
¥2n3 not a pebble of it fhould be removed. Innovation is dan-.
- gerous. One incroachment leads to another; precedent gives
birth to precedent; what has been done may be done agains
thus radical principles are generally broken-in upon, and the con-
ftitution:
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1795. dititution eventually deftroyed. Where is the fecurity, whera thd
™\~ inviolability ef property, if the legiflature, by a private ack, affects
ing particular perfons only, can take land from one citizeny

who acquired ir legally, and veft it in another? The rights of

, private property.are regulated, proteted, and governed by gene=

ral, known. and eftablithed laws; and decided upon, by general,

known, and eftablithed tribunals; laws and tribunals not made

-and created on an inftant exigency, on 4n urgent emergency, to

ferve a prefent turn, or the interelt of a moment. Their Opera=

tion and influence are equal and univerfal 5 they prefs alike ofi

all.  Hence fecurity and fafety; tranquillity and peacé.. One

man is nat afraid of another, and no man afraid of the legiflature:,

¥t is infinitely wifer and fafer to rifk fomie poflible mifchiefs, than

to veft in the legiflature fo unneceffar, sdangerovs, and enormous

a power as that which has becn exercifed on the prefent occafi-

on; a power, that, according to the full extent of the arguments

is boundlefs and omnipotent : For, the legiflature judged of the
neceflity of the cafe; and alfo.of the naturé and value of the
equivalent. ] L E

. Such a cafe of neceffity, and judging tod of the ¢ompenfas

" tion, can never occur in any nation. Singular, indeed, and un<
toward muft be the ftate of things, that would induce the Les
giflature, fuppofing they had the power, to diveft one individual

of his landed eftate merely for the purpofe of vefting it in ancs

ther, even upon full indemnification ; ‘unlefs that indemnifica«

tion be afcertained in the manner-which I fhall mention here<

after. . . . .

But admitting, that the Legiflatute can take the real eftate of
A. and give it to B. on making compenfation, the principle and
reafoning upon it go no further than to fthew, that the Legifla-
ture are the fole and exclufive judges of the neceflity of the cafe,
in which, this defpotic power fhould be called into action. It
.cannot, on'the principles-of the focial alliance, or of the Confti-
tution, be extended beyond the point of judging upon every ex-
ifting” cafe of neceflity. The Legiflature declare and ena&;
that fuch are the public exigencies, or neceffities of the State;
as to authorife them to take the land of A. and give it to B. g
the di@ates of reafon and the eternal principles of juftice, as
well a5 the facred principles of the focial contra&, and the Con=
ftitution, direCt, and they accordingly declare and ordain, that
A. fhall receive compenfation for the land. Burt here the Les
giflature mutt fop ;- they have run the full length of their autho-
rity, and can go no further: they camot conftitutionally de-
termine uporn the amount of the compenfation, or value of the
Jand. ~ Public exigencies do not require, neceflity does not de-
mand, that the Legiflature fhould, of themfelves, without the
pasticipation of the proprictor, or intervention of & jury, aﬁt‘%i;s
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the value of the thing, or afcertain the amount of the compen-

-fation to be paid for it. This can conftitutionally be effected

only in three ways.

1. By the parties—that is, by ftipulation between the Legifla-.

ture and proprietor of the land. .
2. By commiffionets mutually ele€ted by the parties.
3. By the intervention of a Jury. .
The compenfatory part of the act lies in the ninth fection.

«¢ And whereas the late proprietaries, and divers other perfons
have heretofore acquired titles to parcels of the land -aforefaid,
agreeably to the laws and ufages of Pennfjlvania, and who will
be deprived thereof by the operation of this a&t, and as juftice
requires, that compenfation be made for the lands, of which
they fhall be thus divefted; and as the State is poffefled of other
lands, in which an equivalent may be rendered to the claimants
under Pennfylvania, and as it will be neceffary, that their claims
fhould be afcertained by a proper examination: Be it therefore
enacted, by the authority aforefaid, That all perfons having
fuch claims to lands, which will be affeGted by the operation of
this a&, fhall be, and they are hereby required, by them{elves,
guardjans, or other lawful agents, within twelve months from
the paffing of this adt, to prefent the fame to the Board of Pro-
‘perty, therein clearly defcribing thofe-lands, and flating the
grounds of their claims, and alfo adducing the proper proofs,
npt only of their titles, but of the fituations, qualities, and va-
lues of the lands fo claimed, to epable the Board to judge of
the validity of their claims, and of the quantities of vacant lands
“proper to be granted as equivalents. And for every claim, which
fhall be admitted by faid Board, as duly fupported, the equiva.
lent, by them allowed, may be taken either in the old or new
purchafe, at the option of the claimant 3 and warrants, and pa-
tents, and all other alls of the public offices relating thereto,
fhall be performed free of expence. The faid Board thall alfo
allow fuch a quantity of vacant land, to beadded to fuch-equi-
valent, as fhall, in their judgment, be equal to the expérices,
which muft neceffarily be incurred in locating and furveying
th¢ fame. And that the Board of Property may, in every cafe
btain fatisfactory evidence of the quality and value of she land,
which fhall be claimed as aforefaid, under the proprietary title,
they may require the commiffioners aforefaid, during their fit-
ting in the Couaty of Luzerne, to make the neceffary enquiries,
by the oaths or affirmations of lawful witnefles, to afcertain thofe
points; and it fhall be the duty of the faid commiffioners to ene.
quire and report accordingly.” (A& of Penn. aBth Niarch 378g,,
elt, 9.
s In ﬂ{is feGtion two things are worthy of confideration.
r

1795-
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1795- 1. The mode or manner, in which compenfation for the lands
L~ is to be afcertained. ‘

2. The nature of. the compenfation itfelf.

The Pennfylvania claimants are dire&ed to prefent their claims
to the Board of Property—and what is. the Board to do there-
upon? Why, it is, '

1. To judge of the validity of their claims.

2. To afcertain, by the aid and through the medjum of com-
miffioners, appointed by the Legiflature, the quality and value
of the land.

3. To judge of the quantity of vacant land to be granted as
an equivalent. ,

This- is not the conftitutional line of procedure. I have ai-
ready obferved, that there are but three modes, in which mat-
ters of this kind can be conduced confiftently with the princi-
ples and fpirit of the Conftitution, and focial alliance. The firft
of which is by the parties, that is to fay, by the Legiflature and
proprietor of the land. Of this the Bri#ifp hiftory prefents an
illuftrious example in the cafe of the Ife of Man.

¢ The diftin&t jurifdition of this little fubordinate royalty
being found inconvenient for the purpefes of public juftice, and
for the revenue (it affording a commeodious afylum for debtors,
outlaws, and {fmugglers) authority was, given to the treafury, by
fratute 12. Geo. L ¢. 28, to purchafe the intereft of the then
preprietors for the ufe of the Crown ; which purchafe was at
length compleated in the year 1765, and confirmed by flatutes
5 Geo. IIL. ¢c. 26 and 38, whereby the whole ifland and all its
dependencies, fo granted as aforefaid (except the’landed pro-
perty of the 4zholl family, their manerial rights and emoluments,
and the patronage of bithopricks, and other ecclefiaftical benefi-
ces) are unalienably vefted in the Crown, and fubjected to the
xegulations of the Britifb excife and cuftoms.” 1 Bl Com. 107.

- Shame to American legiflation ! That ini England, a limited
monarchy, where there is no written conftitution, where the Par-
liament is omnipotent, and can mould the Contflitution at plea-
fure, a more facred regard fhould have been paid to property,
than in America, - furrounded as we are with a blaze of political
illumination; where the Legiflatures are limited; where we have
republican governments, and written Conflitutions, by which
;hé prote&tion and enjoyment of property are.rendered invio-
.Jable:

The cafe of the Ifle of Man was a fair and honorable flipula-
tion ; it partook of the'Ipirit and effence of a contralt ; it was
free and mutual ; and was treating with the proprietors on equal
“terms. But if the bufinefs cannot be effefted in this way, then
the value of the land, intended to be-taken, thould be afcertain-

d by commiflioners, or perfons mutually eleCted by the parties, -
. ‘or
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or by the intervention of the Judiciary, of which a Juryisa 1793.
component part. In the firlt cafe, we approximate nearly to a oyt
contralt ; becaufe the will of the party, whofe property is to be
affe€ted, is in fome degree exercifed; he has a choice; his own

at co-operates with that of the Legiflature. In the other cafe,

there is the intervention of a court of law, or, in other words, .

a jury is to pafs between the public and the individual, who,

after hearing the proofs and allegations of the parties, will, by

their verdiét, fix the value of the property, or the fum to be

paid for it. The compenfation, if not agreed upon by the par-

ties o1 their agents, muit be afcertained by a jury. The inter-
pofition of a jury is, in fuch cafe, a conftitutional guard upon
property, and a neceffary check to legiflative authority. ltisa

barrier between the individual and the legiflature, and ought ne-

ver to'be removed 3 as long as it is preferved, the rights of pri-

vate property will be in no danger of violation, except in cafes

of abfolute neceffity, or great public utility. By the confirming

a&, the value of the land taken, and the value of the land to be

paid in recompenfe, are to be afcertained by the Board of Proper-

ty. And who are the perfons that conftitute this board? Men
appointed by one of the parties, by the Legiflature only. The
perfon, whofe property is to be divefted and valued, had no vo-

Iition, no choice, no co-operation in the appointment; and be-

{ides, the other conftitutional guard upon.property, that of a

jury, is‘removed and done away. The Board.of Property thus
conftituted, are aythorifed to decide upon the value of the land

to be taken, and upon the value of the land to be given by way

of equivalent, without the participation of the party, or the ine
tervention of a jury. .

2. The nature’of the compenfation. .

By the at the equivalent is to be in and. No juft com-
pénlation can be made ¢ ~ept in money. Money is 2 common
ttandard, by comparifon with which the value of any thing may
be afcercained. Itis not only a fign which reprefents the re-
fpective values of commodities, but is an univerfal medium,
eafily portable; liable to little variation, and readily exchanged
for any kind .of property. ~Compenfation is a recompence in
valug, a guzid pro gue, and muft be in money. Trueitis, that
land or any thing elfe may be a compenfation, but then it muft
be at the cleétion of the party ; it cannot be forced upon him.
His confent will legalife.the a&, and makeit valid ; nothing
fhort of it will have the effe€t It is obvious, that if a jury pals
upaon the fub e, orvalue of the property, their verdi&t muit
be in money.

To clote this part of the difcourfe: It is contended that the
Legiflature muit judge of the neceffity of interpofing their def-
potic authority ; it is.a right of neceility upon which no other

Rr 2 ° powex
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1793, power in government can decide : That no civil inftitution fs
v perfect 5 and that cafes will occur, in which private property
mutft yield to urgent calls of public utility or general danger.

Beit fo. But then it muft be upon complete indemnification to

the individual. Agreed : But who fhall judge of this? Did

there alfo exift a ftate neceflity, that the Legiflature, or

. perfons folely appointed by them, muft admeafure the com-
penfation, or value of the lands feized and taken, and the
validity of the title thereto? Did a third flate neceffity ex-

ift, that the proprietor muft take land by way of equiva-

lent for his land ?  And did 2 fourth ftate neceflity exift,

that the value of this land-equivalent muft be adjufted by the

board of property, without the confent of the party, or the inter-

. ference of a Jury ? Alas! how neceffity begets neceflity.

They rife upon each otherand become endlefs. The proprie- -

tor ftands afar off, a folitary and unprotected member of the
community, and is ftript of his property, withour his confent,
without a hearing, without notice, the value of that property
judged upen without his participation, or the i1.tervention of a
Jury, and the equivalent therefor in lands afcertained in the
. fame way. If this be the Legiflation of a Republican Govern-
ment, in which the prefervation of property is made facred by
the Conftitution, I afk, wherein it differs from the mandate of
an Afiatic Prince ? Oinnipotence in Legiflation is defpotifim.
According to this do&trine, we have nothing that we can call our
own,or avcfureof for a momert ; we are all tenants at will, and,
hold our landed property at the mere pleafure of the Legiflature.
Wretched fituation, precaribustenure ! And yet we boaft of
property and s fecurity, of Laws, of Courts, of Conftitu-
tions, and call ourfelves free! In fhort, gentlemen, the con-
firming at isvoid; it never had Conftitutional exiftences it
‘is a dead letter, and of no more virtue or avail, than if it never
*.had been made.

II. But, admitting the confirming a& to be Conftitutional
and valid, the next fubjet of enquiry is, whatis its operation,
or, in other words, what conftru&ion ought tobe put upon it.

1t is contended, on the part of the defendant, that on the
pafling of the a&;, the efiate was divefted from the Penn-
Jylvania claimants and inftantly vefted in the ConneFicut fettlers.
‘Lo decide upon this queftion, ‘it will not be amifs to lay down
arule or two of éxpofition, applicable to the a& under confidera~
“tion.

" A ftatute {hall never have ant equitable conftru&ion in order
~'fo overthrow or diveft an eftate.

Evety ftatute, derogatory to the rights of property, or that
takes away the eftate of a citizen, ought to be conftrued ftri&ily.

N . Let
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Let usteft this adt by the foregoing rules. The aét is entitled,
¢ An ad, for alcertaining and confirming to certain perfons,
called Connedticut claimants, the lands by them claimed within
the county of Luzerne, and for other purpofes therein men-
tioned,” and was paffed the 28th of March, 1787.

The firft five feCtions, being material int the difcuffion of
this part of the fubje&t, run in the following words.

((Here the Fudge read the Law.)

The a&t requires,

That the Conneiticut fettlers fhall prefer their claims to the
commiffioners. : : : )

That they fhall fupport their claims by reafonable .proof.
That the commiflioners fhall adjudicate upon or confirm the
claims.

That they fhall have the lots,-to which claims are fet up
and admitted, furveyeds; that they fhall make return of their
furveys and their book of entries to the Supreme Executive

1795-
o

Council,”who fhall caufe patents to be iffued for their con- -

‘firmation, and each patent fhall comprehend all the parcels
of land, which are to be confirmed to the fame claimant, to
whom, by the return of the commiffioners, the fame fhall be
found to belong. .

The mere offering or prefenting of the claim is not fufficient.
It-muft be fupported by reafonable proof, and afcertained, and
eftablithed by the Commiflioners. Thefe acts muft be perfor-
med before the eftate pafles out of the Pennfylvania claimants,

and is vefted in the Comnedticut fettlers. They are antecedent -

adls, and in nature of a condition precedent.. Now conditions
precedent are fuch as muft happen or be performed before the
eftate can veft or be enlarged ; they admit of no latitude ; they
muft be ftrictly, literally, and puntually performed. Itisa
known maxim, that where the ettate is to arife upon a condi-
tion precedent, it cannot veft till that condition is performed;
and this has been fo ftrongly adhered to, that even where the
condition has become impoffible, no eftate or intereft grew
thereupon. 'Where a condition copulative precedes an eftate,
the whole muft be performed before the eftate can arife; or
where an aét is previous to any eftate, and that a&t confifts of
feveral particulars, every particular muft be performed before
the eftate can veft or take effeét. Co. Lit. 206, 218. 1 4tk 394.
376. Com. Rep. 732.

The eftate of the Pennfylvania claimants was not divefted on
the pafling of the a&; it was not divefted on prefenting the
claim on the part of the ConneSicut fettlers. Other adts were

previoudly neceffary, and, in particular, the commiffioners muft -

pafs upon and confirm the claim,before the eftate is divefted from
the one party and vefied in the other, Thefe things precede,
. . and
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t795. and muft be don~ hefore any eftate can veft in the defendant ;but
Ly~ they have not been done, and therefore the eftate remains in the
plantif, This conftruétion correfponds’ with the meaning and
" ipirit, the tendency and {cope, of the act itlelf. The intention
of the Legiflature was to velt in Connelficut claimants of a par-
ticular defcription 2 perfect eftate to certain lands in the Coun-
ty of Luzerne 3 but then it was upon condition ; it was to ope~
rate upon, fecure, and fanétify, fuch claims.only as thould be
admitted and afcertained, approved and eftablithed, by theCom-
miffioners. This is further evident from the powers and func-
tions of the commiffioners, who were to enquire, examine, hear
proofs, &c. relpe&ing the claims; and for what purpofe?
‘Why, that they might admit and approve of fuch as were {up-
ported by fatisfalory evidence, and make return thereof to the
Executive Council, who fhould thereupon caufe patents to be
ifTued for their confirmation. Until the commiflioners had de-
cided in favor of 2 claim, it remained in ffatu quo; the adt did
not cover and prote& it. Further, if the a&t will admit of
two conftructions, that one certainly ought to be adopted, which
is ip favor of the legal owner, and which will not diveft his
eftate, tiJl the terms fpecified in-the a&t fhall have been fully
complied with. "When the Legiflature undertake to give away
“what is not their own, when they attempt to take the pro-

perty of one man, which he fairly acquired, and the general .
law of the land protecls, in order to transfer it to another, even
upon complete indemnification, it will naturally be confidered
as an-extraordinary a&t of legiflation, which ought to be viewed
with jealous eyes, examined with critical exadtnefs, and fcruti-
nized with all the feverity of legal expofition. Ana& of this
fort deferves no favor ; to confirue it liberally would be finning

againft the rights of private property.

Befides, it was the manifeft intention of the makers of the
act, that a juft compenfation thould be made in land, to the
Pennfylvania claimants 3 upon this principle the act proceeds 3

- and therefore, if itappear, that fuch compenfation canmot be
made, or thatit is very dubious, whether it can be effeted, the
Couxt ought not to give fuch a confiruction, as will deprive the
ownet of hiseftate, with little or no profpe€t of being recom-
penfed in value. If either party ougbt to be driven to the ne-,
ceffity'of controverting the queftion with the fate of Pennfy/
wania, it ought to be the Cenzefficut {ettlers, who have no legal
title to the Iand, and net the Pennfplvania claimants, in whom is
vefted a good eftate at law.

Deeming the conftruflion, which has been put upon the act,
to be the found one, it precludes the enquiry, howr far a patent
of confirmation . was neceflary to {ubftantiate the claim of the

defendant
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defendant, fo a$ to render it available in a court of common 1793.
law. (]
YiI. The nature and operation of the fufpending act. "

. This act was paffed the 20th of_ March, 1788, and is as fol-
ows. '

(Heré the Fudge read rz‘lvt:’ ait at large.)

This act was paffed before the adoption of the Conftitution
of the United States, and therefore is not affe€ted by it. I the .
Legiflarure had authority to make the confirming a&, they had,
alfo, authérity to fufpend it. Their Conititutional power reach-
ed to -both, or'to neither. By the act of the 28th of ‘March
1787, the commiflioners were o afcertain and confirm the
elaims of the Connedicut {ettlers, upon the doing whereof the
eftate, if the law was Conftitutional, would become vefted: in
them. This has not been done 3 the’ claim inthe prefent in-
fance has not been afcertained and confirmed ; and as this a&k
fufpends or revokes thefe afcertaining and corfirming powers,
it never can be done. Of courfe, thereis an end of the bufi-
nefs. “The parties are placed on their origincl ground 3 they
are reftored to their priftine fituation. '

IV. After the opinion delivered orithe preceeding queftions,
it is not neceffary to determine upon the validity of the repealing
law. But it being my intention in this charge to decide upon
21l the material points in, the caufe, in order that the whole may,
at once, be carried before the Supreme Judicature for revifion,
I {hall detain you, gentlemen, a few mintutes only, while I’
juft touch upon the Conftitutionality of the repealing aét. This
a& was pafled the 1t of April 1790 : The repsaling part is as
follows. . -

(Here the Judge read the 1ft and 2d feGiions of the acli
See 2 Veol. Dall. Edit. Penn. Laws. p. 756.) ’

This a&t was made after the adoption of the Conftitution of
the United States, and theargument s, that it is contrary to it.

1. Becaufe itis an ex poff fatlo law. .

2. Becaufe itis a law impairing the obligation of 2 contract.

1. Thatit is an ex pof faddo law. But what is the falt ?IF
making a law be a faét within the werds of the Conftitution, thén
no Jaw, when cncemade, can ever be repealed. - Some of the
Conneéticut fettlers prefented their claims to the commiflioners,
who received and entered them. Thele are falls. But are
they fa&ks of any avail ? Did they give any right or veft any
eftate ? No—iwhether done or nbt done, they leave the par-
. ties juft where they were. They create’ no intereft, affet no
title, change no property, when done they are ufelefs and of
no efficacy. Other afls were neceffary .to be performed, but

hefaore
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1795. before the performance of them, the law was fufpended and
L~ then repealed.

2. It impairs the obligation of a contra&, and is therefore
void. If the property to the lands in queftion had been veft-
edin the State of Pennfjluania, then the Legiflature would have
had the liberty and right of difpofing or granting them to whom
they pleafed, at any time, and in any manner. Over public pro-
perty they have adifpofing and controlling power, over private
property they have none, except, perhaps, in'certain cafes, and
thofe under reftri¢tions, and except atio, what may arife from
the enadtment and operation of general laws refpeéting proper-
ty, which will affet themfelves as well as their conflituents.
But if the confirming a& be a contrad between the Legifla-
ture of Pennfylvania and the Connedticut fettlers, it muft be re-
gulated by the rules and principles, which pervade snd govern
all cafes of contraéls 3 and if fo, itis clearly void, becaufe it
tends, in its operation and confequences, to defraud the Penn-
[ylvania claimants, who are third perfons, of their jult rights;
rights afcertained, protected, and fecured by the Conftitution
and known laws of the land. The plaintiffs title to the land in
queftion, is legally derived from Pennfylvania ; how then, on
the principles of contra&, could Pennfjlvania lawfully difpofe
of it to another ? As 2 contra&, it could convey no right,
‘without the owner’s confent ;5 without that, it was fraudulent
and void.

I tfhallclofe the difcourfe with a brief recapitulation of its

Ileading points.
1. The confirming 2t is unconftitutional and void. Itwas
invalid from the beginning, had no life or operation, and is pre-~
cifely inthe fame {tate, as if it had not been made. If fo, the
plaintiff’s title remains in full force.

2. If the confirming a& is conftitutional, the conditions of
it have not been performred ; and, therefore, the eftate conti~
nues in the plaintiff.

3- The confirming a& has been fufpended—and

4- Repealed.

The refult is, that the plaintiff is, by law, entitled to recover
the pretilifes in queftion, and of courfe to your verdict.

Verdi&t for +he Plaintiff.*

‘The

% Writ-of Error was brought on the Judgment in this cafe, and ig
now depending in the Supreme Courte '



